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141 Mich. 506, 104 N. W. 787, where it is said: "But counsel for 
contestants contend that the declarations of the testator were not 
competent evidence to rebut the presumption of revocation, and that 
the great weight of current authority is to that effect, citing Throck- 
morton v. Holt, 180 U. S. 552, 21 Sup. Ct. 474, 45 L. Ed. 663; In re 
Kennedy's Will, 167 N. Y. 163, 60 N. E. 442; Clark v. Turner, 50 
Neb. 290, 69 N. W. 843, 38 L. R. A. 433; Mercer's Adm'r v. Macklin, 
14 Bush, 434; Lane v. Morse, 151 Mass. 87, 23 N. E. 828, 21 Am. 
St. Rep. 430; Meeker v. Boylan, 28 N. J. Law 274; Walton v. Ken- 
drick, 122 Mo. 504, 27 S. W. 872, 25 L. R. A. 701; Hayes v. West, 
37 Ind. 21; Couch v. Eastham, 27 W. Va. 796, 55 Am. Rep. 346; 
Gordon's Case. 50 N. J. Eq. 397, 26 Atl. 268; Leslie v. McMurtry, 
60 Ark. 301, 30 S. W. 33; Gibson v. Gibson, 24 Mo. 227. We do 
not deem it necessary to enter upon a discussion of the authorities, 
to determine on which side the weight of authority lies, since the 
rule has been established in this state against contestants' conten- 
tion. Lawyer v. Smith, 8 Mich. 412, 77 Am. Dec. 460; Harring v. 
Allen, 25 Mich. 505; Hope's Appeal, 48 Mich. 518, 12 N. W. 682; In 
re Estate of Lambie, 97 Mich. 50, 56 N. W. 223; Cheever v. North, 
106 Mich. 390, 64 N. W. 455, 37 L. R. A. 561, 58 Am. St. Rep. 499. 
The Throckmorton and Kennedy Cases, supra, repudiate the doc- 
trine of Sugden v. Lord St. Leonards, L. R. 1 Prob. Div. 154. That 
case is cited with approval in the Lambie case, supra, by this court. 
See,. also, in support of the rule as adopted in Michigan, Patten v. 
Poulton, 1 Swab. &Trist. 55; Morris v. Swaney, 7 Heisk. 591; South- 
worth v. Adams, 11 Biss. 267, Fed. Cas. No. 13,194; Gardner v. Gard- 
ner, 177 Pa. 218, 35 Atl. 558; Gavitt v. Moulton, 119 Wis. 35, 96 N. 
W. 395; In re Page, 118 111. 576, 8 N. E. 852, 50 Am. Rep. 395; Mc- 
Donald v. McDonald, 142 Ind. 55, 41 N. E. 336." 



City of Richmond v. Williams et al. 

March 13, 1913. 
[77 S. E. 492.] 

1. Eminent Domain (§ 147*) — "Property." — Under the provision 
of the Constitution, which forbids a taking or damaging of property 
for public uses without just compensation, and under Code 1904, § 
il05f, cl. 5, providing that in condemnation proceedings commission- 
ers must be appointed to ascertain what -will be just compensation 
for "land or other property" condemned, on condemnation of land 
by a city to widen a street, a lessee is entitled to an award for the 
cost of removing lumber from land condemned and for removing 
and replacing fences. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. 
§§ 394-396; Dec. Dig. § 147.* 

For other definitions, see Words and Phrases, vol. 6, pp. 5693-5728; 
vol. 8, pp. 7768-7770.] 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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2. Eminent Domain (§ 237*) — Condemnation Proceedings — New 
Trial — After-Discovered Evidence. — In a proceeding by a city to 
condemn land to widen a street, it is not entitled to vacation of an 
award to a lessee of land taken of the cost of removing lumber 
therefrom, on the ground of after-discovered evidence that, before 
entry of the judgment, the whole of the lumber had been removed 
to a point to which it would have been necessary to have removed 
it, even if condemnation proceedings had not been brought, where 
the land condemned was located on one of the principal streets, and 
the city should have known of such removal. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 
604-613; Dec. Dig. § 237.*] 

3. Eminent Domain (§ 238*) — Condemnation Proceedings — Review 
— Adequacy of Damages. — An award made by commissioners, in a 
condemnation proceeding, will not be disturbed on appeal on the 
ground of excessiveness or inadequacy, in the absence of a clear 
showing that the award was improper. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. 
§§ 614, 619, 658-661, 668, 669, 671, 673, 674, 687; Dec. Dig. § 2'38.*] 

Error to Hustings Court of Richmond. 

Condemnation proceeding by the City of Richmond against 
T. C. Williams, Jr., and others. From a judgment confirming a 
report of the commissioners, the city brings error, and defendant 
Williams assigns cross-error. Affirmed. 

H. R. Pollard and Geo. Wayne Anderson, both of Richmond, 
for plaintiff in error. 
A. W. Patterson, of Richmond, for defendants in error. 

KfiiTH, P. The city of Richmond, desiring to widen Seventh 
street between McDonough and Semmes streets, in Washington 
ward, filed its petition in the hustings court of the city of Rich- 
mond, part 2, making T. C. Williams, the owner, party defendant, 
and asking for the appointment of commissions to ascertain what 
would be a just compensation to him for the land proposed to be 
condemned for its uses. ' Such proceedings were had that the 
Alleghany Box Company, a tenant of T. C. Williams, Jr., of the 
premises in question, was^also made a party defendant. Commis- 
sioners were appointed by the court, who, after receiving instruc- 
tions, went upon the premises, examined witnesses, and reported 
that there should be paid to T. C. Williams, Jr., the sum of $1,600, 
to the Allsghany Box Company, the lessee, the sum of $100 for 
the land and other property taken from them; -that there would 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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be no damage to the adjacent property of the tenant or owner, or 
that of any other person, beyond the peculiar benefits that would 
accrue to such other property from the construction and mainte- 
nance of such work ; and, finally, the report allows to the Alle- 
ghany Box Company the sum of $650 for removing the lumber 
piled upon the premises and for replacing its fences. To this re- 
port the city of Richmond, T. C. Williams, Jr., and the Alleghany 
Box Company excepted ; and the cause coming on to be heard 
upon the petition, the answer of the defendants, the report of 
the commissioners, the exceptions thereto, and the depositions of 
witnesses, the court overruled all of the exceptions and confirmed 
the report ; and, upon the petition of the city of Richmond, a writ 
of error was awarded. 

[1] The only objection taken to the award by the city of Rich- 
mond is to the allowance of $650 to the Alleghany Box Company 
for the removal of the lumber from the land condemned, and the 
foundation timbers on which the lumber was piled, and for re- 
moving and replacing its fences. 

In section 41 of Lewis on Eminent Domain, it is said that, 
"Where, by taking a part of a tract, additional fencing will be 
rendered necessary in order to the reasonable use and enjoyment 
of the remainder, * * * then the burden of constructing and 
maintaining such fence, in so far as it depreciates the value of 
the land, is a proper element to be considered in estimating the 
damages." 

It would seem that the only depreciation that would be caused 
to the value of the land would be by reason of the burden im- 
posed upon the owner to construct an additional fence, as in the 
case before us. There was a fence along the Seventh street bor- 
der of the land condemned ; and the taking of 20 feet and appro- 
priating it to the uses of a public street rendered necessary the 
construction of a new fence. The whole of the square of which 
the 20 feet condemned is a part belonged to T. C. Williams, Jr., 
by whom it had been leased to the Alleghany Box Company, by 
which it had been used for the storage of lumber which it be- 
came necessary to remove. The cost of this removal and the 
construction of the fence was estimated by the commissioners at 
$650. The contention of the plaintiff in error is not as to the 
amount of the award in this respect, but that anything was al- 
lowed for the removal of the lumber. 

The court in No. 6 of its instructions told the commission that 
it might consider "the expense of moving the fence and stock of 
lumber upon the land at the time of the commencement of the 
proceedings, which may be occasioned by the taking of the land, 
and not removed in the regular course of business ;" the conten- 
tion of the plaintiff in error being that no allowance to the ten- 
ant for the moving of the lumber could be made. 
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Until the adoption of our Constitution in 1902, the owner of 
land taken in condemnation proceedings was allowed compensa- 
tion only for the land actually taken; but, by the Constitution 
now in force, the Legislature is forbidden to enact any law 
"whereby property shall be taken or damaged for public uses 
without just compensation;" and clause 5 of section 1105f of the 
Code, in obedience to that provision of the Constitution, provides 
that in condemnation proceedings commissioners must be ap- 
pointed "to ascertain what will be a just compensation for the 
land or other property, or for the interest or estate therein pro- 
posed to be condemned for its uses, and to award the damages, if 
any, resulting to the adjacent or other property of the owner, or 
to the property of any other person, beyond the peculiar benefits 
that will accrue to such properties, respectively, from the con- 
struction and operation of the company's works. * * *" 

In Hunter v. Chesapeake & Ohio Railway Co., 107 Va. 158, 
59 S. E. 415, 17 L. R. A. (N. S.) 124, it is said that: "The just 
compensation contemplated is the market value of the property, 
in view of any purpose to which it is adapted. The full and per- 
fect equivalent for the property taken is what the law contem- 
plates as the market value thereof." 

In the case just cited the commissioners to ascertain damages 
were instructed that they were to consider the expense of mov- 
ing the large stock of goods carried by Mrs. Hunter, and this 
court, discussing what was the true rule in ascertaining the dam- 
ages to Hunter when his property was taken, in answer to the 
contention that Hurter was entitled to damages for the interrup- 
tion of his business conducted upon the property, after consider- 
ing certain cases from other states, said : "Those cases are au- 
thority for the proposition that, where property is taken for a 
public use, requiring a removal of a business conducted on it 
theretofore, the owner, apart from the value of his property 
taken, the expenses incurred in moving, etc., is entitled to recover 
for loss of profits from the suspension of business while moving; 
but this rule of law finds no sanction in our own decisions, nor 
is it regarded as the established rule by the weight of authority 
in this country." It is apparent, we think, that the court approved 
an allowance for expenses incurred in moving, etc., but denied 
the right to recover damages for loss of profits from the suspen- 
sion of business while moving; and it was that loss of profits 
from the suspension of business while moving which this court 
thought found no sanction in our own decisions, and was not re- 
garded as established by the weight of authority in other states. 
So that Hunter v. Ches. & Ohio Ry. Co., if not an express au- 
thority for an allowance made for expenses incurred in moving 
personal property, is not an authority to the contrary. 
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But, since that case arose, the Constitution has been changed, 
as we have already seen, and we are now, we believe, for the first 
time, called upon to consider the precise question now presented 
in the light of the Constitution and laws as they now exist. 

Our statute requires the commissioners to ascertain what will 
be a just compensation for the land or other property proposed 
to be condemned. In clause 10 of section 5 of the Code, it 4s 
provided that the word "land," or . "lands," and the words "real 
estate," shall be construed to include lands, tenements, and her- 
editaments, and all rights thereto and interests therein, other 
than a chattel interest. The words "other property," therefore, 
which are added, must apply to something other than land, or 
they are wholly superfluous. If, therefore, it becomes necessary 
to take land and other property, which must of necessity embrace 
property other than land, we can only satisfy the language of the 
statute by construing the language used as embracing personal 
property. So construed, just compensation must be awarded for 
the land or other property taken, and damages must be awarded 
resulting to adjacent or other property of the owner, or to the 
property of any other person, beyond the peculiar benefits accru- 
ing to such properties, respectively; and the just compensation 
required to be made must, under the law as it now stands, be a 
full equivalent for the damages to the land or other property in- 
jured, as well as for that which is taken. 

Now in this case, upon the land which was taken, there was 
stored a great quantity of lumber. In appropriating the land to 
the uses of the city, it became necessary to remove the lumber; 
and we think it plain that, in compelling its owner to remove it, 
a burden was imposed which diminished the value of the lumber 
and damaged its owner. 

We are of opinion, therefore, that there was no error in the 
instruction given to the commissioners to consider the expense of 
moving the stock of lumber upon the strip of land condemned. 

[2] After the court had entered judgment upon the report of 
the commissioners, the city of Richmond asked to have the judg- 
ment set aside with respect to so much of the award as allowed 
compensation for the removal of the lumber, upon the ground of 
after-discovered evidence, to the effect that, a considerable time 
before the entry of the judgment, the whole of the lumber had 
been removed to a point in the city of Richmond to which it 
would have been necessary to remove it in the ordinary course 
of business, if condemnation proceedings had not been instituted, 
so that no damage had been sustained, and no injury inflicted by 
reason of the proceedings instituted by the city of Richmond. 

The land condemned, upon which the lumber was stored, lay 
upon one of the principal streets in that part of the city of Rich- 



108 19 Virginia i,aw register. [ June, 

mond formerly known as Manchester, and we are of opinion that 
the movement of the lumber should have been known to the city 
of Richmond before the judgment was entered of which it now 
complains ; indeed, the affidavit upon which the motion is founded 
does not deny that the evidence upon which it now relies was 
known to the city of Richmond, or its counsel, before the judg- 
ment complained of was rendered, for it is stated in the affida- 
vit, upon which the motion is based, that the evidence was only 
discovered after the hearing of the exceptions to the report of 
the commissioners filed by the city, and its motion to sustain the 
same, and after the motion of the city to strike from the report 
as surplusage the item of $650 ascertained and awarded as dam- 
ages to the Alleghany Box Company had been fully argued and 
submitted to the court. 

This point seems to be controlled in principle by the case of 
Jones v. Town of Martinsville, 111 Va. 103, 68 S. E. 265, Ann. 
Cas. 1912A, 222, where it is held that it is too late, after verdict, 
to make objection to the alleged misconduct of a juror which 
was known to the party objecting before the jury had retired ; 
and this court approved the language of Judge Snyder in Flesher 
v. Hale,. 22 W. Va. 44, as follows : "The rule proceeds upon the 
ground that a party ought not to be permitted, after discovering 
an act of misconduct which would entitle him to claim a new 
trial, to remain silent and take his chances of a favorable verdict, 
and afterwards, if the verdict is against him, bring it forward as 
a ground for a new trial. A party cannot be permitted to lie by, 
after having knowledge of a defect of this character, and specu- 
late upon the result, and to complain only when the verdict be- 
comes unsatisfactory to him." 

Jones v. Town of Martinsville was a case where a motion was 
made to set aside the verdict upon the ground of the misconduct 
of a juror, and the motion was refused because the misconduct 
relied on was known before the verdict was rendered ; but the 
same principle applies wherever the evidence relied upon to pro- 
duce a different verdict was known to the party interested before 
the verdict was rendered. See Allen v. Commonwealth, 114 Va. 
— , 77 S. E. 66. 

We are of opinion that there was no error in the judgment of 
the hustings court to the prejudice of the city of Richmond. 

[3] The defendant in error, T. C. Williams, Jr., also asks that 
the judgment be set aside for error in the instructions given to 
the commissioners, and inadequacy of the damages awarded. 

The instructions given by the court, we think, cover every 
phase of the case, and in obedience to them the commissioners, 
when they went upon the land to view it, and heard the testimony 
of the witnesses, were authorized to consider every use to which 
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the land could be applied, or for which it was adapted, and every 
capability for which it could be used and enjoyed. 

Without entering into a discussion of the particular cases, we 
refer to sections 706 and 707 of Lewis on Eminent Domain, 
which fully sustain the instructions given. 

As was said by this court in Railroad Company v. Chamblin, 
100 Va. 401, 41 S. E. 750, cited with approval in Barnes v. Tide- 
water Ry. Co., 107 Va. 263, 58 S. E. 594: "The best that can be 
done is to appoint capable and upright commissioners to go upon 
the land, examine it, hear testimony, and consider all the facts 
and circumstances surrounding the situation, and likely to enter 
into the value of the subject, and thus ascertain what is the value 
of the land to be taken, and the effect of such taking upon the 
residue of the tract." 

As no objection was made to the commissioners, we must as- 
sume that they were capable and upright ; and, as no exceptions 
were taken to the testimony, it must be assumed that all the evi- 
dence accessible to the defendants in error was produced and ad- 
mitted. And this brings us to the consideration of the inadequacy 
of the damages reported. 

In Cranford Paving Co. v. Baum, 97 Va. 501, 24 S. E. 906, 
Judge Riely, speaking for the court, said: "When it becomes 
necessary to ascertain what is just compensation for land taken 
for a public use, as in the present case, the statute directs that 
the court shall appoint five disinterested freeholders as commis- 
sioners to perform this duty, and requires that in its performance 
they shall themselves view the land so taken. The law lays great 
stress upon the matter of the view, and justly attaches great 
weight to the report of the commissioners. They are greatly 
aided, as they were in this case, by the evidence of their own 
senses. They have the advantage of seeing the land itself which 
is taken, and judging as to its value, and of determining the effect 
of the opening of the road upon the residue of the tract. They 
have, as they also had here, after having their attention specially 
drawn to the element of damage relied upon, the opportunity to 
apply the evidence produced before them to the subject of the 
controversy, and to determine the weight to be given to its several 
parts. We are without the benefit of their opportunities, and of 
what they saw and were the judges, and it should be a very clear 
case, indeed, of inadequate compensation to justify the court in 
disturbing their sworn, deliberate, and disinterested judgment as 
disclosed in their report." 

In Hunter v. C. & O. Ry. Co., supra, the court said: "The 
finding of the commissioners in condemnation proceedings is en- 
titled to great weight, and is not to be disturbed, unless shown to 
be erroneous by clear proof. Great weight is attached to the view. 
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The commissioners see the land and can judge of its value them- 
selves, and are also thereby better enabled to apply the evidence 
produced before them to the subject of controversy, and to de- 
termine the weight to be given to its several parts." 

In Barnes v. Tidewater Ry. Co., supra, the court said : "Where 
commissioners in condemnation proceedings have heard the evi- 
dence of the witnesses offered, and have also viewed the prem- 
ises, their findings as to amount of the damages which landown- 
ers will sustain are entitled to great weight, and will not be 
disturbed by the courts, except upon clear evidence that their esti- 
mates were excessive or inadequate. For error of judgment in 
arriving at the amount of damages, if any, there can be no cor- 
rection, especially where the evidence is conflicting, unless the 
damages allowed are so excessive or inadequate as to show prej- 
udice or corruption. The commissioners are not bound by the 
opinions of experts or the apparent weight of the evidence, but 
may form their own conclusions." To the same effect see Shoe- 
maker v. United States, 147 U. S. 282, 13 Sup. Ct. 361, 37 L. 
Ed. 170. 

In Lewis on Eminent Domain, § 776, after citing a vast array 
of authorities, the law is stated as follows: "The report or ver- 
dict may be set aside on the ground that the damages awarded 
are too much or too little. In setting aside a report on the ques- 
tion of damages, the court will be governed by the same princi- 
ples as obtain in the case of the verdicts df juries in common- 
law suits. Where there is evidence to sustain the verdict, and 
the testimony is conflicting, the court ordinarily will not inter- 
fere on this ground alone ; and especially is this the case where 
the commissioners or jury have viewed the premises. To jus- 
tify an interference on the ground that the damages are inade- 
quate or excessive, the case must be a very clear one, and it must 
appear that the tribunal has proceeded upon erroneous principles, 
or has been influenced by passion or prejudice, or has disregarded 
the evidence in the case." 

Upon the whole case, we are of opinion that there was no er- 
ror to the prejudice of either the plaintiff or the defendant in er- 
ror, and the judgment of the hustings court is affirmed. 

Affirmed. 



